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Ct. App. 1999) (holding evidence of prior gang activity admissible where defendant was charged
with a crime for the benefit of a gang, even where there was prejudice, because the statute required
that the offense be committed for the primary purpose of benefitting the gang). State v. Villanueva,
C2-99-2040, 2000 WL 1281129, at *2 (Minn. Ct. App. Sept. 12, 2000) (holding that a statement
defendant made to a psychologist was relevant to proving an essential element of the State’s case
and therefore, although there was significant potential for prejudice, it was outweighed by its
“highly probative value.™).

Like all evidence, relevant evidence of a defendant’s character is subject to Minnesota Rule
of Evidence 403, which provides that the court may exclude evidence where its prejudicial effect
substantially outweighs its probative value. “Prejudice” does not mean the damage to the case that
results from “the legitimate probative force of the evidence...[but] refers to the unfair advantage
that results from the capacity of the evidence to persuade by illegitimate means.” Yang, 644
N.W.2d at 817 (quoting State v. Cermack, 365 N.W.2d 243, 247 n.2 (Minn. 1985) (citing 22 C.
Wright and K. Graham, Federal Practice and Procedure — Evidence § 5215 (1978)). Even when
evidence may be highly damaging to the opponent’s case, it is admissible when it is highly
probative. Yang, 644 N.W.2d at 817 (citation omitted).

The defendant has noticed several affirmative defenses in this case, the most important of
which is that as a police officer, he was authorized to use reasonable force. While jury instructions
in this case have not yet been finalized by the court, the applicable instructions from the Minnesota
Jury Instruction guide provide:

As to each count or defense, the kind and degree of force a peace
officer may lawfully use...is limited by what a reasonable police
officer in the same situation would believe to be necessary. Any

use of force beyond that is regarded by the law as excessive. To
determine if the action of the peace officer were reasonable you
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must look at those facts known to the officer at the precise moment
he acted with force.

The State has the burden of proving beyond a reasonable doubt
that the defendant was not authorized to use deadly force.

10 Minn. Prac. Jury Instr. Guides—Criminal CRIM JIG 7.11 (6™ ed.). This defense applies to all
three crimes with which the defendant is charged. The State, therefore, must prove beyond a
reasonable doubt for each offense that: 1) the defendant did not act as a reasonable police officer
would have acted under the same circumstances and, therefore, the force he used was excessive,
and 2) the defendant, a police officer, by using unauthorized deadly force, acted outside the scope
of the protection the law affords police officers to use such force. Also, with respect to the third
degree murder charge in this case, the State must prove that the defendant acted with extreme
indifference to human life when he shot and killed Justine Ruszczyk.

The absence of controlling or even instructive cases on these specific issues is not the result
of widely settled law or decided public policy. This is a case of first impression in Minnesota
because no police officer has ever been charged with and tried for second or third degree murder
for killing a citizen in the line of duty. In fact, prosecutions resulting in convictions of on-duty
police officers for homicide in the United States are so rare that there is almost no case law on the
subject in general, and none at all on the issue of whether a police officer’s character is admissible
evidence to prove whether he was acting as a reasonable police officer at the time he killed the
victim.

Here, the State must prove that the defendant was not acting as a reasonable police officer
would have when he used unreasonable and excessive force on July 15, 2017. Unlike all other
murder cases in which a defendant asserts a reasonable use of force, ie., self-defense, this

defendant’s occupation affords him specific legal protection and requires a specific defense. This
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is literally and uniquely written into the law that governs the case. Certainly, police officers must
be permitted to act with reasonable, and sometimes deadly, force to protect the public they serve.
Not all police officers, however, are in fact reasonable, nor do they act as their reasonable
counterparts would do in similar situations.

For that reason, it matters that the defendant’s recent MMPI test results show what they
show. This evidence is unquestionably relevant and has an obvious tendency to make the existence
of facts of consequence more or less probable than it would be without the evidence. The jury in
this case must decide whether the defendant acted as a reasonable police officer in the same
circumstances would have. The reasonable police officer who is entrusted with the power and
authority to use deadly force is not an officer whose character is incompatible with public safety
requirements for good interpersonal functioning. The reasonable police officer does not dislike
the public he serves. The reasonable police officer does not become impatient with others over
minor infractions or exhibit difficulties confronting subjects in circumstances in which an officer
would normally approach or intervene. The reasonable police officer does not have difficulty
demonstrating a command presence and controlling situations requiring order or resolution.

This evidence is all the more probative to the issues and, specifically, the defense in this
case because the traits discovered through testing revealed themselves across the board in the
defendant’s actions the night he killed Ms. Ruszczyk. For example, the evidence will be, in the
broadest terms:

1. The defendant failed to sufficiently investigate a series of 911 calls in the area that
night;

2. The defendant showed no interest in investigating the circumstances that were
potentially dangerous to the subjects of the 911 calls or the public in general;
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The defendant took no time at all to make any inquiry into who approached his squad
car and wholly failed to determine whether she actually posed a danger to him or
anyone else;

4. Rather than try to deescalate the situation or slow it down in any way, the defendant
went right to his gun and intentionally shot and killed the 911 caller outside his car.

The defendant’s immediate decision to shoot demonstrates impulsivity and impatience which was
devastatingly incompatible with public safety. Ms. Ruszczyk, of course, had committed no
infraction of any kind and the defendant simply shot her. His actions clearly demonstrate his
difficulty confronting a subject, 7.e., a 911 caller, in a manner in which police officers are routinely
called to intervene. Finally, the defendant tragically failed to demonstrate a reasonable command
presence when confronted with a person outside his squad. If he had, he would have taken control
and assisted Ms. Ruszczyk, not killed her.

More to the point, the defendant must not be able to walk into court and assert that he was
a perfectly reasonable police officer at the exact moment he fired his gun on July 15, 2017, and
that no other circumstances matter. There is no legal presumption that the defendant was a
reasonable police officer at any time, but excluding this evidence would create exactly that. To do
what the jury must do and assess whether the defendant was, in fact, a reasonable police officer on
July 15, 2017, it must have the whole picture. The evidence that the defendant acted in a manner
predicted by his testing certainly helps prove that he was not acting reasonably at the time of the
murder, a key element the State is required to prove.

This evidence is also relevant to the issues in the third degree murder charge, specifically
the defendant’s indifference to human life which led to his actions on July 15,2017. The evidence
that the defendant dislikes people tends to prove that he was indifferent to Ms. Ruszezyk’s life.
His tendency to become impatient in the face of even a minor infraction shows why he immediately

reacted to Ms. Ruszezyk with excessive deadly force. These self-reported attitudes toward people
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are extremely relevant evidence that the defendant acted without regard for the risk he knowingly
created when he fired his gun through his partner’s window and killed Justine Ruszezyk.

Given the lack of precedent, it is not possible to know whether this evidence could be
highly damaging to the detendant’s case. But because the evidence is necessary to disprove the
defense, which is the same as proving an element, its highly probative value outweighs the
potential for prejudice. Also, Rule 403 only guards against unfair prejudice. Admitting this
evidence cannot be unfair where the defendant’s occupation itself provides specific protections,
namely a defense to an intentional killing, and will be the basis for the instructions the jury
receives.

CONCLUSION

The law permits a court to admit evidence of a defendant’s character when necessary to
prove an element of a crime or disprove a defense. The defendant’s occupation as a police officer,
and the question of whether his actions were reasonable, are elements of the crimes at issue and
the defense he asserts. The evidence of the defendant’s psychological examination has obvious
and significant probative value and, given the issues, is essential to proving the State’s case. For
this reason, it does not wield the type of prejudice requiring exclusion. The court should grant the

motion to admit this important evidence.
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